Gerard Bor, a Minor, by William Cooper, Eſp;2 , _ 
his Guardian, 8 - — Appellant, 
Jacob Bor, Z/7; Helena Maria Bor 7/;4xv, Mary 
Bor H7:idow, Sir Thomas Taylor, Bart. William e 
Longfield, Bridges Baldwin, E/7; Boleyn Whit- P ; 


ney, £/q; and William Williams, Gentleman, | 


The Reſpondent Facob Bor's CASE. 


 Argaret Ber, the Reſpondent's Grandmother, and Great Grandmother of the Appellant, being ſcifed 


ſeveral Houſes and waſte Grounds in the City of Dublin; and having Iſſue Chriſtian Bor her eldeſt 
Son, Jacob Ber her ſecond, and Benjamin her third Son, on the 30th of Auguſt 1690, duly made her 
Margaret Bor's Will, and thereby deviſed to Chri/tian, for Life, the Caſtle, Town, and Lands of Ballvawly and 
_ Edmeonſ?own in the County of Dublin, ten Acres of Land in the Fields l. ading t Dunbor in the Courty or H/ck/ow, 
elde( Son. and a Houſe in Back-/ane, Dublin; Remainder to his firſt and other Sons ſucceſſively in Tail Mae: And likewiſe 
deviſed to Chriſtian her Dwelling-houſe in Great Buzter-lanz, and ſeveral Houſes and Tenements in Keven's-ſtreet, 
in Dublin, in which the Teſtatrix had only Leaſchold Intereſts, 
And deviſed to her Son Zaceb, for his Life, ſeveral Houſes in Michae!'s-lane, Schoolbouſe-lane, and ſore waſte 
Ground lying berween chem, {and on which ſome Buildings have been ſince erected, called Bor-court) in the City 
of Dublin; with Remainder to his firſt and other Sons in Tail Male: And in D-taulc of tuch ſſuc, to Benjamin 
tor Lite, and to his firſt and other Sons in Tail Male : And in Default of ſuch Iſſue, o Chriſtian tor Life; Re- 
mainder to his firſt and other Sons in Tail Male; with Remainder th her own righ Hers, 
And deviſed the Town and Lands of Pelletflown, in the County of Dublin, to Benjamin tor Life; Remainder 


Peviſe to Jacob, 
her ſec ond Son. 


Deviſe to Benja- 
min, her third 


he. to his hirſt and other Sons in Tail Male: And in Default of ſũch Iſſue, to Jacob and his Sons in like manner; 
Remainder to Chriſtian and his Sons in like manner; with Remainder to her own right Heirs, 

1 And the ſaid Margaret by her ſaid Will impowered Chriſtian to ſettle a Join ture, not exceeding 200 l. a year 

wiſe Portions for and impowered every one of her Sons, when in Poſſeſſion of the reſpective es to them fo limited, to charge 

1 Cbüu- the ſame with any Sums not exceeding a Moiety of the Value thereof, for P.1itions of younger Children, to be 
di.tiributed amongſt them in ſuch manner as they ſhould by Will or any other. ting appoint. 

1691 Margaret 


— Margaret died in 1691, and Chriſtian, Jacob, and Benjamin became reſpc: y liſed and poſſeſſed of the 
ſeveral Eſtates fo diviſed to them. 
Chriftian's Mar- In the Year 1717, Chriſtian intermarried with Helena Maria Long field ; but previous to and in Conſideration of 
Wage Settlement. x : | i 3 8 - 1 | A | | . 
luch Marriage, aud of 1800 J. her Marriage Portion, by Leaſe and Releaſe, dated reſpectively the rſt and 2d of 
July 1717, (the Releaſe reciting the ſeyeral Powers he had under the ſaid Will) conveyed the Premiſſes thereby 
deviſed to him unto Milliam Long field and Richard Nutley, Eſqrs. to the Ute of himſelf for Life; and after his 
Death to the Intent that 77e/ena ſhould, during her Life, reccive 2001, a Year out of Ballyawly for her Jointure 3 
and that they ſhould, by Sale or Mortgage thereof, raiſe any Sum not excceding 2000 J. for Portions for younger 
Children, to be equally divided amongſt them; Remainder to the firſt and other Sons of the Marriage in Tail 
Male, with ſeveral Remainders over, 


— 


The Eftates de- Faeccò and Benjamin having died without Iſſue, the Lands of Pelleiſtomn, and the Houſes in Michae!"s-lane, 
wiſed to Jacob 0. ng 5 


ef n, Scpoolbouſe-lane, and Ber cam, in Dublin, which were deviſed to them, became veſted in Chriſtian, under the 
vell in Chiiſtlan. Limitations 10 Alargarel Bc; 5 WI J. 


And upon the Death of his Uncle Carret, Chriſtian, as his Heir, became ſeiſed in Fee of the Lands of Bally- 


Sh unn and Kt OG, in the Corinty of C 1 low. 

a "= Cbriſtian al Hue of the Marriage % Bor his eldeſt Son, Gerard his ſecond, Jacob (the Reſpondent) his 
third, and William his fourth Son; and on the Bth June 1733 duly made his Will, and after reciting the Powers 
he Marnage Settlement, charged all his Lands, Tenements and Hereditaments compriſed in the 
Scttlement, wi 20004, which he thereby bequeathed to his three younger Sons, dig. Gerard, the Reſpondent, 
anc #721 H, equally to be divided between them. 


An 2» 16 £4 unry and Kilcoole, and Pelletftown, with its Subdenominations, and the Mill thereon, and the 

ei Micoaet g. laue, Schoolhouſe lane, and Bor-court, he deviſed the ſame to Arthur Baldwin, Eſq. and 
dich his Wife, under ſeveral Truſts; and particularly as to Ballynunry and Kilcoole, to the ſole Uſe of his Son 
Gerard tor inte; Remainder to the ſaid Arthur and Editha, and their Heirs, to preſerve contingent Remain- 
ders; Remainuer, after Gerard's Death, to his firſt and other Sons in Tail Male „ and in Default of ſuch Iſſue, 
to the Reiponuent for Life, with the like Remainders to his firſt and other Sons in Tail Male ; and in Defaulc 
of ſuch Iſſue, to MHilliam Bor for Life, with the like Remainders to his firſt and other Sons in Tail Male; and 
in Default of ſuch Iſſue, to Fobn his eldeſt Son for Life, and to his firſt and other Sons in Tail Male; Remain- 
der to his own right Heirs. | 

And as to Pelleſſlotem, and the Houſes in Michael. laue, Schoothouſe-lane, and Bor court, to the Uſe of his 
Sons Jacob (the Reſpondent) and William Bor, during their Lives, to be equally divided between them; Re- 
mainder, as to the Moicty of them deviſed to the Reſpondent, to his hrſt and other Sons in Tail Male; and 
in Default of ſuch Iſſue, then to William for Life, Remainder to his Heft and other Sons in Tail Male; and for 
want of ſuch Iſſue, to John his eldeſt Son for Life, Remainder to his firſt and other Sons in Tail Male ; and 
in Default of ſuch Iſſve, to Gerard tor Life, Remainder to his firſt and ocher Sons in Tail Mal,; with Re 
Naindler to the Teſtator's right Hcirs. 

And the other Moicty cf Pe/letfloton, and the Houſes, he deviſed, after the Death of Villiam, to his firſt and 
other Sons in Tail Male; and for want of ſuch Iſſus, to Jahn for Litc, Remainder to his firſt and other Sons 
in Tail Male; and for want of ſuch Iſſue, to Gerard for Life, Remainder to his firſt and other Sons in Tail 
Mil-; and for want of ſuch Iſſue, to the Reſpondent for Life, Remainder to his firſt au viher Suns in Tau 
Malr; with Remainder to the Teſtator's right Heirs. 
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And the Teſtator, conſidering that Ballyuunry and Rilcgole, Which he deviſed to Gerard, (then worth above 


OO /, a Year, and which, upon the Expiration of ſome Leaſes, would be worth 2001. a Year) was a large 
Froviſion for Gerard, in caſe he had not a Right to diſpoſe of Pelletflown and the Houſes in Dublin, as he by 


his WII deſigned, inſerted the following Proviſo: 
Provided always, and it is my further Will and true Meaning, that in caſe my Title and Eſtate of and in the 
« ſaid Lands of Pelſeiſtotvn, and my ſaid Houles in Michael s-lane, Schoolbsuſe-!ane, and Ber. court, is and fo ſtands, 


« that I cannot Irave and deviſe the fame in ſuch Manner, and to ſuch Uſes, as by this my Will I defien and is 


« incended, then and in ſuch Caſe the Share and Part of the ſaid Sum of 2000 /. mentioned in my Settlement, by 
% this my Will left and deviſcd to and intended for my ſaid Son Garrel, ſhall no! go to the ſaid Garret ; but ſhail 


* £0, and | do hereby læave the ſame, equally to be divided between my ſuid two younger Sons, Jacob and Mi. 
* liam, Share and Share alike, any thing before in this my Will contained to the contrary notwithſtanding. | 
Ar 
+ Aw 


in Fee-{imple of ſeveral Lands and Hcreditaments in the Counties of Dublin and I icklow, and of 
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And the an, his Wife Helena his ſole Executrix, and Guardian to his Sons, who were then all 
Minors, and died on the zoth-of June 1733. 

Upon the Death of Giriftian, the Lands of Pelleiftown, and the Houſes in St. Michael”s-lane, Schoolbouſe-lane, 
and Bor- court, under the Limitations in Margaret Bor's Will, veſted in John Bor as his eldeſt Son and Heir Male, 
but Helena entered and received the Profits, as Guardian under the Will of Chriſtian, down to the Death of 
John, who never received any Part of them. | 

Gerard became ſeiſed of Ballyuunry and Kilcoole, under the Will of his Father Chriſtian. 

In 1739, Jobn Bur attained the Age of 21 Years; and ſoon after, as well to carry into Execution his Father” In- 
tentions as to prevent any Diſputes in the Family, concerning the Teſtator's want of Power to deviſe Pellet/town 
and the Houſes, he, for the Conſideration of 9oo /. paid to him by Helena, by Deed, dated the 27th Day of March 


John Bor's Con- 1739, conveyed io William Williams, Gentleman, and his Heirs, Pellettown and the Houles in Michael 5-lane, 
veyance to. Wil. School. hoiſſe-lane, and Bor-court, in Truſt for the Reſpondent and William Ber, and their Iſſuc, under the fame 


Limitations as in Cbriſtian's Will, and covenanted to levy Fines and ſuffer Recoveries, and accordingly did levy 
Fines thereof, but neglected to ſuffer Recoveries, 

As to the Ballyawley and Edmonſtown Eſtate, of which a Remainder was limited by Margorer's Will to 
Gerard, (the Appellant's Father) in Default of Iſſue Male of John, a Recovery was ſuffered by John. 


John Bor's Will. In September 1741 Fohn Bor made his Will, and deviſed to Boleyn Witney, Eſq; and the ſaid William Williams, 


22d November, 


and their Heirs, all his real Eſtate, Lands and Reverſions, to the Uſe of the Retpondent for Life, Remainder to 
his Heirs Male, and their Heirs Male, with other Remainders over, and died in October following, unmarried 
and without Iſſuc. 

By the general Deviſe of this Will, the Ballyawley and Edmonſtown Eſtate, (of which Jahn had made himſelf 
Tenant in Fee, by the Recovery which he ſuffered) paſt to the Refpondent Jacob, ſubjet to the Charge of 
2000 J. and his Mother's Jointure of 200 J. a Year, by the Settlement of 1717, and to a Legacy of 6000 7. 
charged upon it by the Will, for her Benefit, 

Upon Jobn's Death, Gerard, the Appellant's Father, without any regard to Chriſtian's Will, claimed the 
Poſſeſnon of Pelleſtoten and Houſes in Dublin, under the Remainder in Margaret Bor's Will; and having at- 
tained his full Age in November 1741, ſoon after filed a Bill in the Court of Chancery of Ireland, to be decreed 
to the Poſſeſſion, and an Account of the Profits thereof: Upon which the Poſſeſſion was given up by Helena, 
who had received as Guardian of her two Sons, Jacob and William; and the Rents from John's Death were 
accounted for with him; and Gerard immediately after levied Fines of Pelleiſtoten and the Houtes, and mort- 
gaged them for 3600 J. to Sir Thomas Taylor, Bart. 

William Bor died 9th April 1744, under Age, inteſtate and without Iſſue, and Helena obtained Adminiſtration 
to him, 

Gerard, on the 26th Jannary 1744, in further Violation of his Father's Will, exhibited his Bill in the ſaid 
Court againſt the Reſpondent, and Helena, as Adminiſtratrix of William, and the Truſtees in the Settlement of 
1717, to be decreed to a Third of the 2000 J. charged on the Eſtates of Ba/lyawley and Edmonſtozon, as Portions 
tor the three younger Sons, and to one Third of another Third of the ſaid 2000 J. as bis diſtributive Share 
of William's Proportion thereof; to which Bill Helena and the Reſpondent put in their ſeyeral Anſwers ; and 
the Reſpondent iuſſted that the ſaid Gerard was not intitled to any Part of the 2000 J. as he had diſappointed 
his Father's Will by taking Pellelſtoten and the Houſes in Dablin, deviſed to William and the Reſpondent ; and 
that he the Reſpondent was intitled to 1000 J. Part of the 2000/7. and to a Compenſation out of Ballynunry and 
K:lcoole, of which Chriſtian died ſeiſed in Fee, for the Value of ſuch Part of Pellettown and the Houſes divided 
to him, as Gerard lad evicted him of. 

The Reſpondent filed his Bill a; ainſt Gerard Bor, Helena, as Executrix of Chriſtian, William Long field, as 
ſurviving Trultee in the Settlement of 1717, Robert Baldwin, as Heir of Arthur and Editha, Truſtees in Chri- 
ſtian's Will, and againſt Boleyn Whitney, and William Williams, as Truſtecs in Fobn's Will; praying that in re- 
gard Gerard had poſſeſſed himſelf of Pelletſtotun, and the Houſes in Michael” 5-lane, Schoolhouſe-lane, and Bor-court, 
contrary to his Father's Will, he the Reſpondent might be decreed to 1oco l. a Moiety of the 2000 J. and to 
a Compenſation out of Be/lynurry and Kilcoole, to the Amount of the Value of ſuch Part of Pelleiſtoton, and the 
Houles, as Gerard claimed under Margaret's Will, and that Gerard might be obliged to relinquiſh any Title 
he might have, under Chriſtian's Will and Settlement, to the 2000 J. And praying likewiſe an Account of the 
Rents and Profits of Pellefſtoton received by Helena, from the Death of Chriſtian to the Death of Jobn. 


intitled to One Third of the 2000/7. and to a diſtributive Share of Y/i!liam*s Third thereof; and admitted he 
refuſed to make the Reſpondent any Satisfaction out of Ballynunry and Kilcoole, wherein he had only an Eſtate 
tor Lite, for Peleſlotmn, or the Houſes ; being adviſed that no ſuch Satisfaction was intended by Chriſtian's 
Wil to be made, he having declared, that in caſe he was not impowered to deviſe Pelletftozon and the Houſes for 
the Uſe of the R clpondent and William, he the ſaid Gerard ſhould have no Share of the 2000/7. and ſubmitred 
to the Court, whether Chriſtian had Power to deviſe the ſaid 2000 J. merely becauſe he wanted Title to deviſe 
Pelletifliwn and the Houſes; and inſiſted on his Title to Pelleſſtoton, under Margaret Bor's Will, and that Chri- 
ſtian, bei g only Tcinant for Lite, had no Right to deviſe the fame, 

Helena allo anſweitd the Bil; upon which Iſſue was joined in that Cauſe, and Gerard ſoon after intermarried 


Gerard's Death, With Mary Burton; but before any further Proceedings were had, he died, on 25th January, 1745, leaving 


Mary his Admi- 
niftratrix files a 
Bill of Revivor. 


Appellant's Bill 


Decree in Mary 


Appellait's An- 


Mary enlient of the Appellant : and the ſaid Mary having taken Adminiſtration to Gerard, on the 4th of De- 
cember 1746, fled her Bill to revive the Suit commenced by him againſt. the Reſpondent and others, for Re- 
covery of the Third of the 20co/. and a Third of Milliam Bor's Share thereof. 

The Appellant br his Guardian alſo filed a Bill on or about 16th January 1746, to revive the Suit commenced 
by his Father for Petftown and the Houſes. 

Mary Bor, the Appellant's Mother, and Adminiſtratrix of Gerard his Father, brought her Cauſe to a Hear- 
ing on the, th of 1 , 1747, hen it was decreed that it ſhould be, and was, thereby referred to Maſter Sop- 
ford, to take an Account of what was due to the Plaintiff, in Right of her Huſband, for his Proportion of the 
2000], pre- ided tor the Children of Chriſtian Bor, by the Settlement in the Pleadings mentioned; and alſo to 
take an Account of wha! was due to the Plaintiff on Account of William Bor's Proportion of the ſaid 2000 J. 

The Reſpondent, in Nevember 1747, filed his Bill of Revivor and original Bill againſt the Appellant, as Heir 
at Law of Gerard Ber, and as Deviee in Tail of Ballynunry and Kilcoole Eflates, in the Will of Chriſtian, and 
againſt Az». as Adminiſtratrix of Gerard and others; and thereby, amongſt other Things, prayed that the 
Cauſe might ſtand revived againſt her, and that the ſaid Bill might be taken as an original Bill againſt the Ap- 
\ellant, and that the Reſpondent might have the Benefit of the Proots and Proceedings in the former Cauſe, 
and that the Appellant might releaſe all Claim to Pellerftoron, and the Houlis deviſed to the Reſpondent by his 
Father Chri/tian, and to have the 2000/7. diſtributed according to the Proviſo in his Will; or that the Reipon- 
dent might be recompenſed out of Balſyninry and Kilcoole, which the Appellant held under the fame Will, tor 
ſuch Part of Helleſſtotm, and other the Premiſes ro which the Appellant thould apprar to be intitle. 

The Appellant, by his Guardian, anſwered this Bill on the roth of June, 1748, and, amongſt other T hinge, 
inſiſted, that as Chriftian was only Tenant for Life under Margaret Bor's Will, he had no Right to alter any of 
the Deviſes therein; and that John having ſuffered no Recovery of Pel/erftoron, or of the Houſes, or barr'd the 
Remainder limited to the Appellant's Father, he had no Power to deviſe them; and, infiled, that upon John's 
Death without Iſſue, the Appellant's Father became intitied under Margaret's Will, and that the Appellant, 
on the Death of his Father, became intitled thereto, and to the Lands of Ba/lynunry and Rilccele, of which 
his Father was, under ſaid Chriftian's Will, but bare Tenant for Life; and {ubmictcd ro the Court, whether 
the Reſpondent was intitled to any Part of the Relief he fought, 
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The Maſter's 


Report in Mary's 


Cauſe . 


Final Decree 


$th June, 1753. 
Decree in the 
preſent Cauſe. 


3 


The Appellant's Mother having appeared to the ſaid Bill, an Order was obtained to revive the Cauſe againſt 
her; and the ſaid Sir Thomas Taylor, and the other Defendants, having anſwered, iſſue was joined, and ſeveral 
Witneſſes were examined. But the ſaid Robert Baldwin, the Heir of Arthur and Editha Baldwin, having died 
without Iſſue, the Reſpondent filed a Bill of Revivor againſt Bridges Baldwin, as Heir at Law of Robert, and 
againſt William Longfhela, as Heir of Law of Editba, and the Cauſe was by Order revived againſt them. 

The Maſter made his Report in Mary Bor's Cauſe, by which the Sum of 13237, 175. 54. was reported 
due to her for Gerard's Third of the 2000 J. and the Intereſt thereof, from Chriſtian Bor's Drath to the 15h 
of Nev:mber, 1749; and the Sum of 441 J. 5 5. 5 d. + was reported due to her for the Third of [Yilliam's 
Third of the ſaid 2000 J. to which Gerard became intitled on his Death during the ſaid Time; amounting to- 
gether to 1792 J. 165. 7 d. 

The ſaid Mary Bor's Cauſe came on to be heard the 22d of May, 1750, on the Maſter's Report; and it was 
then “ Decreed that the ſaid Sum of 1792 J. 165. 74. reported due to her for her Huſband's Third of the 
* 20007. and his Share of William's Third thereof, with Intereſt and Colts, ſhould remain a Charge on the 
Lands ſettled and made liable to the faid 2000 J. as aforeſaid, and ſhould be paid her in Six Months ; or 
de that in Default, the Lands and Houſes in the Settlement of 1717, or a ſufficient Part thercof, ſhould be ſold 
<« for Payment thereof.” But the ſaid Lands have not yet been fold, 

The Reſpondent, whoſe Caule was depending this whole Time, was, by the Neglect of his Agent, diſabled 
from bringing it to a Hearing with the other Cauſe. 

But after ſome Time the Reſpondent's Cauſe came on to be heard on the 15th, 16th, 2oth, 22d and 23d 
Days of June, and 23d Day of December, 1752, the 15th and 18th of May, 1753. At the Hearing the Re- 
ſpondent's Counſel were inſtructed to wave any Account of the Profits of Pelletſtoten, againſt Helena. And 
his Lordſhip having taken further Time to conſider of the Relief prayed againſt the other Parties, on the Sth 
of June, 1753, 
« Twenty one Years, to make his Election, whether he would abide by the Will of his Grandtather CVriſtian 
« Ber, or not: And incaſe he ſhould elect to abide by the Will, that he ſhould convey unto the Reſpondent for 
« his Life, with ſuch Remainders over as are limited in Chriftzan Bor's Will concerning the ſame, one Moiety 
« of ſuch Part of Pelletſtoten, and of the Houſes in Michael's-lane, Schoolbouſe-lane, and Bor-court, as ſhould 
« remain after diſcharging what ſhouid be due to Sir Thomas Taylor upon his Mortgage: And that he ſhould 
& allo account for, and pay over to the Reſpondent, a Moiety of the Rents, Iſſues, and Profits of the ſaid 
« Lands, which were received, or might have been received, by the Appellant, without wilful Default, from 
« his coming into Poſſeſſion thereof, Allowance being made for Payments on the foot-of the Mortgage. 

*« And in caſe the Appellant ſhould not elect to abide by the Will, as to the Deviſe of Pelle!/town, and 
« Houſes in Mich s-lane, Schoolbouſe-lane, and Bor- court, and the One Third Parc of the 20007. that he 

& ho conve y to the Reſpondent ſo much of the Lands of Bal/ynunry and Kilcoole, deviſed to the Appellant's 
Father, with Remainder to the Appellant, as ſhould be equal to ſuch Moicty of the Lands of Pe/lettown, and 
© Houſes in MichaePs-lane, Schoolhouſe-lane, and Bor-court, and ſuch Moiety of the Rents, Iſſues, and Profits 
e thereof ; and alſo to a Moicty of One Third Part of the 2000 J. or ſo much thereof as ſhould come to the 
«© Hands of the Appellant. And it was further decreed, that until ſuch Time as the Apptllant ſhould attain his 
«© Age, he ſhould receive the Rents of Bellynunry and Rilcocle, or of the Moiety of Pelleſſtoton, and of the Houſes 
% in Michae!'s-lane, Scoeelbouſe-lane, and Bor-court, at the Election of his Guardian or Guardians for the Time 
c being, without Prejudice, and ſubject to the Order of this Court; and, during the ſaid Time, the Reſpon- 
dent ſhould receive the Rents and Profits of the ſaid other Lands, without Prejudice, and ſubject to the Or- 
& der of this Court, And it was further ordered, that it ſhould be referred to Maſter S$'opford, to take an 
« Account of the Rents, Iſſues, and Profits of Pelletftown, and the Houles in MichaePs-lane, Schoolhouſe-lane, 
* and Bor-court, and of the Lands of Ballynunry and Rilcoole, which the Appellant, or Gerard Bor deceaſed, 
& reſpectively received, or might have received, from the Time they reſpectively came into Poſſeſſion thereof. 
* And in caſe the Defendant Mary ſhould not, as Adminſtratrix of Gerard, admit Aﬀets in her Hands, it was 
<« referred to the ſaid Maſter to take an Account of the Aſſets of Gerard which came to her Hands; and on the 


* ſaid ſeveral Accounts all juſt Allowances were to be given, with other uſual Directions.“ 


From this Decree the Appellant has appealed to your Lordſhips; but the Reſpondent humbly hopes that your 
Lordſhips will affirm the ſaid Decree, with Coſts, for the following (among many other) 
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L The Teſtator Cbriſtian Ber, at the Time of making his Will, enjoyed ſcveral Eſtates, as Tenant for Life, 
under the Will of Margoret Bor. He had the Lands of Balhatoh, &c. for T.ite, with Remainders 
limited to his firſt and other Sons, in Tail Male, By the Death of his two Brothers Jacob and Ben- 
jamin, without Iſſue, under the fame Will, he became intitled in Poſſeſſion, for his Lite, to the Lands 
of Pellelſtoten, &c. with like Remainders over. And by Deſcent from his Uncle Gerard, he was 
allo ſeiſed in Fee of the Lands of Ballynunry and Kilcoole. Being ſeiſed of theſe ſeveral Eſtates, he 
conſidered of a Proviſion for all his Sons: His coldeſt Son John having a Right to enjoy the Lands 
ot Brllgewly and Pelleſſtoen, as Tenant in Tail, by the Will of Margaret, the Teſtator made no 
preſent Addition to his Fortune: To his three younger Sons, Gerard, Jacob, and William, he made 
ſeveral Deviſes ; ſome of which he could make, and others he could not. In the firſt place, he de- 
viled the 2000 J. charged on the Lands of Ballyawly, &c. to be divided equally between them. This 

only repeating the Truſt in his Marriage Settlement of 1717. Then he deviſed-the Lands of 

Ballynuiry, &c. (which he had Power to devile) to his ſecond Son Gerard, for Life, with Remaindcr 

to his fitt and ather Sons in Tail Male, with Remainders over. This Deviſe might, and did take 

Lliect in Poſk ion, upon the Death of the Teſtator, during the Life of John. Next he deviſes 

the Lands of Pelleſteton, &c. to his third and fourth Sons, Jacob and William, in Moieties, for Life, 

v.th Remainders to their firſt and other Sons. The Teſtator, having no Power to make this De- 
viſe, has added a Proviſo; that, in caſe his Deviſe of Pelletſtotun could not take Effect, for want of 

Power, the Share of the 20007. accruing to Gerard, ſhould go to Jacaò and William. This ſhews, 

the Teſtator knew, that his Intention to give Pelleiftown, in favour of his third and fourth Sons, was 

hable to be defeated by his two eldeſt Sons, John and Gerard, who were intitled, in order of Succeſ- 
fon, under the Limitations in Tail, by Margaret's Will. If Jcbn defeated the Will (to whom the 

Father propoſed no Election, or Induce ment to the contrary} {till it was intended, that Jacob and 

II i{{ain thould have Gerard's Share of the 2000 7., becauſe a better Proviſion was given to Gerard, by 

the Devile of Hallynunry. If John did nothing to defeat the Will, and died without Iſſue, by Which 

Gerard's Remainder in Tail of Pelle;ſipwn (under Margaret's Will) would take Effet, then, not 


, 1 


only the exprets Proviſo would operate to give Gerard's Share of the 20007. Charge to Jacob. an 
idliam, but the implied Condition would likewiſe operate to affect the whole Eſtate of Ballynunry, 


| the Intereſt of Gerard, and his Iſſue; which Condition is this: That whoever will enjoy under 
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the Will an Eſtate, which the Teſtator had Power to deviſc, hall acquieſce in thoſe Deviſes whic 
lie had no Power to make. 

II. In Confequence of the Events, which have happened, the Deviſe of Pel/z/ſtiwwn can only be eſſectu- 


ed. OT 4 Compenſation ſecured for it, by tne Election Which the Decree has propoſed to the Ap- 
| pellant, 


*« Decreed that the Appellant ſhould have Six Months after he ſhould arrive at the Age of 


ors 


pellant, the Son of Gerard, Jobe did nothing to defeat the Will, but ſoon after attaining his Age 
ot twenty-one, and a little before his Death, covenanted to confirm i It, as againſt the Acts of him- 
ſelf and thole claiming under him. On the Death of John without Ie, Gerard, the Appellant's 
Faiher,:xleted to enjoy Pellettown, and mortgaged it. Gerard's Aſſets are therefore liable to make 
a Satisfaction for the Profits of Bailynunry, during his Time : and the Decree has direfted an Account, 
both of his Aſſets, and of thoſe Profits. But this Election could not bind the Appellant, his. Son, 
becauſe Gerard the Father, by the Will was only Tenant for Life, of Ballynunry, and his Son 
was Owner of the Inheritance. It falls therefore on the Son to make the Election, when he comes 
of Age, as being inti led to the Fee ſimple of Pelle/ftown (ſobject to his Father's Mortgage, which 
was ſecured by Fine and Recovery) and as Tenant in Tail of Ballynunry, If he elects to take by 
Chriſtian Bor's Will, then a Moicty of Pelleiſtoum muſt be conveyed to the Reſpondent, If not, 
then a Satisfaction muſt be made out of Ballynunry, not only for a Moiety of Pelletſtown, but for a 
Moicty of Gerard's (his Father's) Third of the 20004. in Caſe the Whole, or any Part of it, ſhall 
come to his Hands, The Reaſon why the Decree has laid both theſe Charges on Ballynunry, is, 
bec auſe the Fund which he had Power to deviſe, muſt be the Security to compenſate for the Loſs of 
every thing which the Teſtator had no Power to deviſe, ſo far as the Deviſees of that Fund do any 
Act to defeat the Will. . 
III. The Reſpondent, by Reaſon of ſeveral Abatements and the Neglect of his Agent, has laboured under 
ſome Diſadvantages, in not having been able to bring his own n Cauſe to hearing, at the ſame Time 
with the Cauſe originally inſtituted by Gerard, and revived by Mary. And therefore, notwith- 
ſtanding he inſiſted on the fame Right by his Anſwer in that Cauſe, as by his preſent Bill, it was 
impoſſible that any Notice could be taken of it, or Relief given upon it at that time ; Mary, the 
Adminiſtratrix of Gerard, being clearly intitled to a Decree againſt the Truſtees in the Settlement 
of 1717, to recover her Huſband's Share of the 20001. provided by way of Charge for the younger 
Children of Chriſtian, and likewiſe to recover his diſtributive Share of ſuch Proportion of that Sum, 
as might belong to his deceaſed Brother William. But the whole Merits having now been brought 
before the Court, between all the proper Parties, the Reſpondent hopes, and humbly inſiſts, that 
the Decree appeal'd from is juſt, and ought to be affirmed, 
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